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I. INTRODUCTION

"Fridthjof climbed the mast, and when he came down again said he to his
companions, 'A wondrous sight I have seen: a large whale was swimming
round the ship, and I have no doubt we must have come near some land...' '
Like the excerpt above, many old Icelandic sagas describe the unique
relationship between humans and whales.' These types of poems and stories
embody the mystery felt by fishermen and seafarers during their first whale
sightings. Epic tales from these early whale witnesses portray a sense of
magic and myth surrounding the giant sea mammal. 4 None of these stories,
however, depict the cruelty of whaling and whale meat processing.' While
many humans regard whales as gentle, intelligent creatures, others, particularly
workers in the whaling industry, view the ocean animals as massive sources of
meat and blubber. As the human population needed food and oil, and the
technology behind successful whaling grew, a violent hunter and prey
relationship replaced the earlier peaceful images of whales and man cohabiting
the earth.6
Whales have inhabited the Earth for over seventy million years.7 Studies
estimate that before the advent of the commercial whaling industry in the
twelfth century, approximately four million whales roamed the oceans.8
However, as of 1975, the number was only slightly more than two million, of
which less than one and a half million were sufficiently mature for utilization. 9

1 Northvegr Foundation, Saga ofFridthjofthe Bold (Ch. VI), at http://www.northvegr.org/
lore/viking/03 I.php (last visited June 25, 2005).

2 Husavik Whale Centre in Iceland, Icelandic Myths and Tales of the Whales, http:/www.
icewhale.is/default.asp?Id=523 (last visited June 25, 2005).

3Id.
4Id.

Id.
6

See infra text accompanying notes 33-40 (describing the changes in the whaling industry

due to advances in hunting technology).
' William C. Bums, The InternationalWhaling Commission and the Future of Cetaceans:
Problemsand Prospects, 8 COLO.J. INT'L ENVTL. L. & POL'Y 31, 32 (1997).
8

Id.; see also Mark Shwartz, Whale Populations Are Too Low to Resume Commercial

Hunting, Geneticists Find,STANFORD REPORT, July 24, 2003, at http://news-service.stanford.
edulnews/2003/august6/whales-86.html. This report contains controversial new evidence that
the worldwide humpback and finback whale populations could be ten times more than the
International Whaling Convention's historical global estimate. The study marks the first attempt
to use genetics of the current whale populations rather than whaling records to confirm the

number of whales that used to exist and estimate the historic size of the population. Id.
9 Bums, supra note 7, at 33.
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Faced with the rapid decline in whale stocks across the globe, fifteen
whaling nations convened at the 1946 International Whaling Conference in
Washington, D.C."° The delegates concluded that the future viability of
whaling could only be reached through international cooperation, and thus
entered into the International Convention for the Regulation of Whaling
(ICRW)." The primary objective of the ICRW was promoting the development ofthe whaling industry by safeguarding the natural resources represented
by whale stocks for future generations. 12 In order to accomplish these
objectives, the ICRW created the International Whaling Commission (IWC)
to implement catch limits and other regulations. 3 In 1982 the IWC passed a
moratorium on all commercial whaling beginning with the 1986 season.14
Today, the IWC and its moratorium form the central international legal
regime for the protection of whales. Despite this position of authority, several
pro-whaling nations objected to the IWC's creation of the ban and refuse to
follow it.' 5 Other countries attempt to use the moratorium's scientific research
and aboriginal subsistence exemptions to continue to hunt whales.' 6 The
scientific exemption allows countries wishing to learn more about whale stocks
and the preservation of whales to perform lethal research.' 7 Under the
aboriginal subsistence exemption, countries who exhibit traditional needs and
survival practices associated with whaling can apply to the IWC for an
exception to allow whale hunting.'" While these exemptions appear to be
easily exploited loopholes in the whaling ban, they are strictly defined by the
IWC and do not easily allow the inclusion of all whaling nations.' 9

10 See infra text accompanying notes 65-81 (describing the objectives of the International
Whaling Conference and the creation of the International Whaling Commission).
" See generally International Convention for the Regulation of Whaling, Dec. 2, 1946, 62
Stat. 1716, 161 U.N.T.S. 72 [hereinafter Whaling Convention], available at http://www.
iwcoffice.org/commission/convention.htm.

12Id.

13 Id.

14 1 PATRICIA BIRNIE, INTERNATIONAL REGULATION OF WHALING 166 (1985).
5

See discussion infra PartII.D-E. In particular, Japan and Norway filed an objection to the

moratorium and have continued whaling despite the existence of the ban.
16See infra text accompanying notes 121-24 (describing the subsistence exemption in more
detail).
" Jeffrey D. Lindemann, The Dilemma of the International Whaling Commission: The
Loophole Provisions of the Commission vs. the World Conscience, 7 J. INT'L L. & PRAc. 491,
492 (1998).
18 Id. at 494 (noting that this exemption is subject to certain set quotas).

1Id. at 49 1.
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The pro-whaling nation of Iceland struggled immensely with the institution
of the IWC's whaling moratorium. 20 In 1991, frustrated with the annual
renewal of the moratorium, Iceland withdrew from the IWC, but continued to
observe the ban on commercial whaling.2' However, in the past two years
Iceland fought to rejoin the IWC.22 Once voted in, the country announced
plans to resume commercial whaling in 2006.23 In defense of this surprising
announcement, Iceland argues that its fishing industry is harmed by the
growing numbers of whales in the North Atlantic.
Iceland's recent actions illustrate that the IWC must revisit its over twentyyear-old decision to simply end commercial whaling. As whales are an
important aspect of Icelandic identity, the IWC should consider whether or not
the country fits within a broadened subsistence exemption which recognizes
countries with a cultural connection to whaling. This Note will explore the
current crisis facing the International Whaling Commission in light of
Iceland's decision to resume commercial whaling in the near future. Part II
briefly outlines the evolution of the whaling industry in general and the
specific history of whaling in Iceland. It also presents an overview of the
creation of the International Whaling Commission and its decision to impose
a moratorium on whaling. Part II then examines Iceland's initial reaction to
the creation of the IWC and the imposition of the whaling ban. This
examination concludes with an outline of the recent activity in Iceland
regarding the resumption of commercial whaling.
Part III discusses the current status of the subsistence exemption to the
whaling moratorium. This section examines the International Covenant on
Economic, Social, and Cultural Rights as the basis for an additional argument
Iceland could make to broaden the subsistence exemption to include protecting
whaling as a cultural norm. This section ends with an analysis of whether
Iceland would be allowed to continue whaling under a broadened cultural
subsistence exemption. Finally, this third part discusses whether whaling or
whale-watching actually composes a larger part of Iceland's culture. The

20 See

infra text accompanying notes 82-93 (describing actions taken by Iceland in reaction

to the IWC's ban).
21 Sean D. Murphy, Blocking of Iceland's Effort to Join Whaling Convention, 96 AM. J.
INT'L L. 712, 713 (2002).
22 See infra text accompanying notes 102-10 (describing the IWC voting process to readmit
Iceland).
23 Final Press Release from the International Whaling Commission's 53d Annual Meeting
in London, UK 2001, at http://www.iwcoffice.org/meetings/meeting2001.htm#iceland (last
updated May 5, 2004); see also discussion infra Part II.D.
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closing points describe the recent actions of the IWC regarding whalewatching regulation. Part IV concludes that the IWC should consider
broadening the subsistence exception in order to maintain the whaling
moratorium as a whole and prevent the IWC from losing key members.
II. BACKGROUND

A. General Overview of the History of Whaling
Whales, unlike many other marine mammals, have adapted entirely to life
in the ocean.24 If whales wash ashore, the pressure of their own body weight
suffocates them.25 The size of certain whales can be intimidating, leading the
first people who spotted whales to misconceive them as "dreaded monsters of
the sea."26 However, when people finally came face to face with these
"monsters" in the twelfth century, this misconception came to light.27 Whales
were discovered to be gentle, sentient creatures that did not attack when
provoked.28 This peaceful temperament made hunting most species easy,
particularly since the whales are completely defenseless against human
hunters.29
Early humans highly valued the natural resources they could obtain from
whales. One whale yielded a large amount of food, oil, clothing, tools, and
weapons.3 ° A little over eight hundred years ago, the Basques began the first

24 Husavik Whale Centre in Iceland, Evolution of Whales, http://www.icewhale.is/default.

asp?Id=584 (last visited June 25, 2005).
25

id.

26 The Hebrews called the huge, swimming beasts "leviathan," meaning monsters of the

waters. David Nicholson-Lord, Whaling and Gnashing of Teeth, INDEPENDENT, July 5, 1992,
at 8.
27 Cliff M. Stein, Comment, Whales Swim for Their Lives as Captain Ahab Returns in a
Norwegian Uniform: An Analysis of Norway's Decision to Resume Commercial Whaling, 8
TEMP. INT'L & CoMp. L.J. 155, 157-58 (1994).
28 Id. In addition, it is widely believed that cetaceans (whales, dolphins, and porpoises) are
highly intelligent. Margaret Klinowska, Brains, Behavior, and Intelligence in Cetaceans
(Whales, Dolphins and Porpoises),in WHALES AND ETHICS 23, 23 (Om D. J6nsson ed., 1992).
29 Anthony D'Amato & Sudhir K. Chopra, Whales: Their EmergingRight to Life, 85 AM.
J. INT'L L. 21, 22 (1991).
" Clay Erik Hawes, Note, Norwegian Whaling and the Pelly Amendment: A Misguided
Attempt at Conservation,3 MINN. J. GLOBAL TRADE 97, 99 (1994).
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organized whaling operations.31 These structured hunts nearly succeeded in
eliminating an entire species of whale.32
Overfishing continued with technological advances.33 In 1848, whaling
34
entered into the industrial age with the invention of the exploding harpoon.
A few years later, in 1868, the invention of the harpoon gun enabled hunters
to shoot larger, faster whales from greater distances and expedite the killing
process.3 5 The introduction of factory ships in the 1920s led to massive growth
in the whaling industry.36 Factory ships were designed with a slip-way
opening in the stem of the ship that allowed whalers to haul large whales up
a conveyor ramp onto the deck.37 This device saved time by avoiding the
difficulty of transporting the whales back to shore processing facilities and
allowed whalers to freely roam the ocean waters, processing whales wherever
they were caught.38 These floating processing plants decimated whale
populations.3 9 Due to these advances in killing and processing technology,
many species of whales have been hunted to near extinction.4"
B. History of Whaling in Iceland
The history of whaling in Iceland dates back to the first organized whaling
by the Basques from Northern Spain and Southern France.4 As early as the
twelfth century, the Basques hunted the right whale species as they swam in
large pods en route from the Bay of Biscay to the Arctic Ocean.42 Right
whales were slow swimmers and easy to harpoon. 3 As excessive hunting
depleted these whales from the coasts of Spain, the Basques began to sail
31 Id.
32

Id.

33See Stein, supra note 27, at 159-62.

" Greenpeace, Iceland Whaling, http://archive.greenpeace.org/whales/iceland/History.htm
(last visited June 25, 2005).
35 Stein, supranote 27, at 160; see also D'Amato & Chopra, supranote 29, at 24 (describing
in detail the steps of the killing process).
36 Stein, supranote 27,
at 161-62.
37 Id. at 161; see also J.N. TONNESSEN & A.O. JOHNSEN, THE HISTORY OF MODERN WHALING
41 (R.I. Christophersen trans., 1982).
"' Stein, supra note 27, at 161; see also TONNESSEN & JOHNSEN, supranote 37, at 41.
3' Greenpeace, supra note 34.
40 D'Amato & Chopra, supra note 29, at 28-29.
4' Husavik Whale Centre in Iceland, Whaling History, http://www.icewhale.is/default.asp?
Id=567 (last visited June 25, 2005).
42 Id.
43 Id.
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farther away to the waters near Iceland to hunt.' The Basques conducted
extensive whaling in Icelandic waters in the sixteenth and seventeenth
centuries.45 While the Icelanders traded with the Basques, their poor
harpooning equipment limited their involvement in the actual whale hunting."
In the seventeenth and eighteenth centuries, the Norwegians began to
engage in whaling on a large scale.47 In 1883, Iceland authorities granted
Norway permission to set up a whaling station in Iceland.48 Eight stations
were set up in the Westfjords and an additional five were built shortly
thereafter on the eastern coast of Iceland.49 In the next thirty years, the
Norwegians whaling from those Iceland-based stations killed nearly 17,000
whales and cut deeply into the stocks of whales in Icelandic waters. 50 A total
of 1305 whales were processed in 1902 alone. 5' By 1913, there were not
enough whales left to sustain the whaling station operations and the Norwegians moved their hunting to the Arctic waters.52 In response to the depletion
of the whale population, the Icelandic parliament passed a law protecting
whales in Icelandic waters.53 This protective law was the first of its kind.54
Thirteen years later, in 1928, however, Iceland repealed the law believing that
the whale populations had reached sustainable numbers again. 55
The utilization of whales was vital to the successful settlement of Iceland.
"In meager years, finding a beached whale could mean the difference between
life and death by starvation for many people [of Iceland]." '56 Icelanders began
modem commercial whaling in 1935 due to new legislation granting them the
exclusive right to hunt whales in Icelandic jurisdiction.
The legislation
further decreed that all killed whales could be fully utilized and provided for
the first Icelandic-run whaling station in Iceland. 8 During the four decades

44Id

45 Id.
46

Id.

47 Id.

48 Id.; see also PETER J. STOETT, THE INTERNATIONAL POLITICS OF WHALING 80 (1997).
49 Husavik

soId.
51Id.
52 Id.
53 Id.
54

Id.

55

Id.

56 Id.
57 id.
58 Id.

Whale Centre in Iceland, supranote 41.
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that whaling stations operated, approximately three hundred to four hundred
whales were processed every year.59
From 1950 to 1985, Icelandic whalers hunted mainly fin, sei, and minke
whales. 60 In the first few years some whalers hunted blue, sperm, and
humpback whales, but the hunting of these whale species was stopped by law
when Icelanders discovered that the stocks of these whales were declining,
threatening the disappearance of these whale species altogether from Icelandic
waters. 61 One hundred years before, Icelanders witnessed the extermination
of the northern right whale by the Norwegians during their relentless slaughter
of whales in Icelandic waters and did not want this to happen to other whale
species.62

The whaling industry played a significant role in Iceland's historical
development and culture.63 When Iceland realized the whale numbers were
dropping, the country wanted to stop the rapid decrease. This desire to
preserve whaling stocks and set whaling regulations may have led Iceland to
act as an observer at the 1946 International Whaling Conference in Washington, D.C.6' This Conference convened with the purpose of solving the
problems of overwhaling. 6
C. The InternationalWhaling Commission
The Commission is composed of one member from each contracting
government.66 To become a party, a government only has to sign and ratify,
or adhere to the Convention; membership is not contingent upon a state's
present or former engagement in whaling. 67 Each government member has one
vote and a simple majority vote suffices for making a decision.68

59 Id.
60
61
62

63

Id.
Id.

id.
See infra text accompanying notes 161-86 (examining the role of whaling in Iceland's

culture).

' Iceland joined the International Whaling Commission two years later in 1948.

J6HANN

VIDAR IVARSSON, SCIENCE, SANCTIONS AND CETACEANS: ICELAND AND THE WHALING ISSUE 13
(Jeffrey Cosser trans., 1994).
6 Burns, supra note 7, at 33.
Whaling Convention, supra note 11, art. 111(1), 62 Stat. at 1717.
67 Id. art. X(2), 62 Stat. at 1720; see also IvARssoN, supranote 64, at 15.
68 See Whaling Convention, supranote 11, art. 111(2), 62 Stat. at 1717.
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One of the stated goals of the IWC was to establish a system of international regulation for whale fisheries to ensure proper and effective conservation and development of whale stocks.69 In order to help safeguard against the
loss of whale stocks, the Convention establishes a schedule of regulations that
lists particular species covered by the Convention, as well as the controls on
each of those species. 7° The IWC regulates hunting seasons, capture methods,
and catch quotas for each species of whale through these annually reviewed
schedules. 7 Amendments to these schedules require a three-fourths majority
vote of the IWC,72 and once adopted, an amendment is binding on all parties
except those that have filed objections with the IWC within ninety days."
Despite these strict new regulations, during the first three decades of the
IWC's existence, whale populations continued to decrease to even more
dangerous levels of near extinction.74 The whaling industry was in danger of
hunting itself out of business.75 Finally in 1982, due in part to the addition of
new member nations, the anti-whaling countries in the IWC were able to
gather the three-fourths majority necessary to pass an amendment declaring a
moratorium on commercial whaling.76 Advocates for the ban justified the
moratorium on the basis of scientific uncertainty surrounding the population
assessments of key stocks.77 The moratorium was presented in a "subtle form
aimed at attracting the widest possible support and likelihood of successful
application, proposing the fixing of zero quotas on all commercially exploited
stocks for the 1986 coastal and 1985-86 pelagic seasons ...
7 The IWC

1 BIRNIE, supra note 14, at 169.
I9
70

Whaling Convention, supra note 11, sched., 62 Stat. at 1723. The most current copy of

the Schedule, last amended in July 2004, is available at http://www.iwcoffice.org/_documents/

commission/schedule.pdf.
71 Benjamin van Drimmelen, Comment, The InternationalMismanagement of Whaling, 10
UCLA PAC. BAsiN L.J. 240, 242 (1991).
72 Whaling Convention, supranote 11, arts. 111(2), V, 62 Stat. at 1717-19. Amendments are
restricted to those "necessary to carry out the objectives and purposes of this Convention ...
[and that are] based on scientific findings." Id. art. V(2), 62 Stat. at 1719.
71 Id. art. V(3), 62 Stat. at 1719.
" See Cynthia Taliaferro Bright, Note, The Future of the InternationalWhaling Commission: Can We Save the Whales?, 5 GEO. INT'L ENVTL. L. REv. 815, 815-16 (1993).
75 Id.
76 D'Amato

& Chopra, supra note 29, at 45.

77 Howard S. Schiffinan, The InternationalWhaling Commission: Challengesfrom Within

and Without, 10 ILSA J.INT'L & CoM. L. 367, 368 (2004).
7 2 PATRICIA BIRNIE, INTERNATIONAL REGULATION OF WHALING 614 (1985). The decision,

recorded in paragraph 10(e) of the most recent version of the Schedule to the Convention, reads
as follows:
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approved the ban by a vote of twenty-five in favor, seven against, and five
abstentions.79 The moratorium would not go into force until 1986, almost three
years later, in order to "give whaling states the opportunity gradually to phase
out their operations with the minimum economic dislocation."' s The ban did
not apply to scientific whaling and acknowledged the "possibility that whaling
if reassessment of stocks indicated that they could then
might be resumed
81
sustain catches.
D. Reaction by icelandto Moratorium on Commercial Whaling
When the ban on whaling was successfully passed, Iceland did not protest,
despite its vote against the ban. 82 Unlike other anti-whaling nations such as
Japan and Norway, Iceland did not file an objection to the commercial whaling
moratorium. 3 At the time, Iceland depended on the anti-whaling United States
as its largest export market and continuing commercial whaling would entail
the risk of incurring assorted economic sanctions.8 4 As a reward for honoring
the moratorium, Iceland was allowed to catch sixty large whales a year for
scientific purposes. However, Iceland became displeased when the [WC began
annually extending the moratorium, even in the face of scientific evidence that

Notwithstanding the other provisions of paragraph 10, catch limits for the

killing for commercial purposes ofwhales from all stocks for the 1986 coastal
and the 1985/86 pelagic seasons and thereafter shall be zero. This provision
will be kept under review, based upon the best scientific advice, and by 1990

at the latest the Commission will undertake a comprehensive assessment of
the effects of this decision on whale stocks and consider modification of this
provision and the establishment of other catch limits.

International Convention for the Regulation of Whaling, 1946: Schedule, at 8 (2004), available
at http://www.iwcoffice.org/_documents/ommission/schedule.pdf.
79 2 BIRNIE, supra note 78, at 614.

Countries voting in favor were: Antigua, Australia,

Belize, Costa Rica, Denmark, Egypt, France, FRG, India, Kenya, Mexico, New Zealand, Oman,
St. Lucia, St. Vincent, Senegal, Seychelles, Spain, Sweden, the United Kingdom, and the United
States. Countries voting against the moratorium included Brazil, Iceland, Japan, Korea, Norway,
Peru, and the U.S.S.R. Chile, China, the Philippines, and South Africa abstained. Id.
80 Id.
81 Id.
82 Murphy, supra note 21, at 712.

Iid.; see also International Convention for the Regulation of Whaling, 1946: Schedule,
supra note 78, at 18 (stating that "[tihe Governments of Japan, Norway, Peru and the Union of
Soviet Socialist Republics lodged objection to paragraph 10(e) within the prescribed period").
84 ivARSSON, supra note 64, at 17.
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certain whale stocks were recovering or had recovered." In 1989, due to harsh
criticism from numerous foreign environmental organizations, the IWC
discontinued most scientific whaling.86 When the IWC rejected the opinion of
the Scientific Whaling Committee that whaling should be permitted again in
1991, Iceland resigned from the IWC on June 30, 1992.87 Iceland completed
the necessary requirements and effectively withdrew from the IWC in 1992.88
According to Iceland, the IWC wholly disregarded the ICRW's purpose and
requirements by continually renewing the ban on whaling.89 The country
called the IWC organization "anachronistic and ineffective" and claimed that
it had been "taken over by radical nations" such as Australia and New Zealand
who wanted to permanently halt all whaling for any purpose.9" Iceland
released a government statement that the record of the IWC in recent years
held out no prospect for an improved approach to conservation and management. 91 The Icelandic government concluded not only that the IWC would
continue to ignore the long-standing management provisions of the Whaling
Convention, but also that the organization would refuse to adopt more modem
principles of living marine resource management in the future.92 It considered
that the 1WC would insist upon adherence to an approach that failed to address
the need for effective conservation and management of growing populations
as important elements of the marine ecosystem.93
"Shortly thereafter, [Iceland] joined Norway, Greenland and the Faroe
Islands to form a new organisation, the North Atlantic Marine Mammal
Commission (NAMMCO), which extended membership invitations to Canada
and Russia and took on Japan as an official observer."94 NAMMCO countries
Murphy, supra note 21, at 712.
86 See IVARSSON, supra note 64, at 36-67 (detailing the harsh criticism Iceland faced for its

scientific research whaling program).
87 See IvARSSON, supra note 64, at 135-69 (detailing the events leading up to Iceland's
withdrawal from the IWC).
'8 Withdrawal from the IWC requires notice on or before the first of January of any year and
becomes operative within six months. Whaling Convention, supranote 11, art. XI, 62 Stat. at
1721. The notice has to be sent to the United States, as the depository government of the
convention, which then communicates the withdrawal to the other contracting governments. Id.
art. X, 62 Stat. at 1720-21.
89 Murphy, supra note 21, at 712.
9o ICELAND, GREENLAND, & THE FAROE ISLANDS 54 (Lonely Planet Publications, 1st ed. Feb
1991).
9' ivARSSoN, supra note 64, at 159.
92 Id.
93

id.

94 ICELAND, GREENLAND,

& THE FAROE ISLANDS, supranote 90, at 54.

GA. J. INT'L & COMP. L.

[Vol. 33:655

are primarily concerned with the role that marine mammals such as whales
may play in decreases in fish stocks.9" Iceland's current concern over its own
cod fishing recession may have been a catalyst for its recent decision to rejoin
the IWC and resume commercial whaling.
E. Iceland's Recent Decision to Rejoin the IWC and Resume Commercial
Whaling
Despite its annual renewal, the IWC did not intend for the moratorium on
commercial whaling to continue forever.96 Instead, the IWC, "specifically
required that the moratorium 'be kept under review' and that a 'comprehensive
assessment of the effects' of the moratorium on whale populations be
completed."97 This comprehensive assessment has yet to be completed,
resulting in the unknown status of whale stocks.9" "[T]he moratorium remains
in place [due to this] continuing uncertainty over whale populations, and also
in part due to the polarized debate between [the] whaling and anti-whaling
IWC members."99 Procedurally, "[t]he moratorium will remain in place until
the IWC agrees on a Revised Management Scheme (RMS)" to adopt as part of
the ICRW's Schedule. 0 The adoption of the RMS seems uncertain since in
the current composition of the IWC, neither the whaling or anti-whaling side
has the three-fourths majority necessary to approve it.''
In order to bolster the numbers of whaling members and eventually end the
whaling moratorium, Iceland decided to rejoin the ICRW and the IWC. 1 2 In
June 2001, Iceland deposited with the United States (the ICRW depository
government) a new instrument of adherence to the ICRW, which was

95 Id.
96 International Convention for the Regulation of Whaling, 1946: Schedule, supra note 78,

at8.

Chris Wold, Implementation of Reservations Law in International Environmental
Treaties: The Cases of Cuba andlceland, 14 CoLO. J. ENVTL. L. &POL'Y 53,73 (2003) (quoting
the then-current copy of the Schedule of the Whaling Convention).
98 Id.
99 Id. at 73-74.
97

100Id. at 74.

101Id.; see also Whaling Convention, supra note 11, art. 111(2), 62 Stat. at 1717 (providing
that when a three-fourths majority is required).
"2 Wold, supra note 97, at 74.
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conditioned on a reservation to the commercial whaling moratorium.'0
Iceland's instrument of adherence reads:

3

That having seen and examined the International Convention for
the Regulation of Whaling which was done at Washington on 2
December 1946 and the Protocol to the Convention which was
done at Washington on 19 November 1956, we hereby declare
that Iceland through this instrument adheres to the aforesaid
Convention and Protocol with a reservation with respect to
paragraph 10(e) of the Schedule attached to the Convention. The
reservation forms an integral part of this instrument of
adherence. "0
At the IWC's July 2001 annual meeting in London, state parties differed as
to whether the IWC should accept Iceland's reservation and whether the 1WC
had the competence to decide the issue.'0 5 The IWC decided by a nineteen to
eighteen vote (with one state party being absent for the vote) that it had
competence to determine the legal status of Iceland's reservation. 06
' After that
vote, the IWC rejected Iceland's reservation by a nineteen to zero vote, with
three abstentions. 07
' Sixteen member nations refused to participate in the vote,
believing it to be illegal. 8 After rejecting Iceland's reservation, the Chair of
the IWC ruled that Iceland could participate in the meetings as an observer but
could not vote. 9 Although the Chair's ruling was challenged, it was
ultimately upheld by an eighteen to sixteen vote, with three abstentions. " 0
During a special meeting of the IWC on October 14, 2002, Iceland
reintroduced the issue of its membership with an amended reservation to the
whaling ban."' Iceland "maintained its reservation to the moratorium but
further declared that [it] would not whale for commercial purposes 'before

'o'See,

e.g., Final Press Release from the International Whaling Commission's 53d Annual

Meeting in London, UK 2001, supra note 23.
1o Wold, supra note 97, at 73, n.75.
105 John Barlow Weiner et al., InternationalLegal Developments in Review: 2001, Public
InternationalLaw, 36 INT'L LAW. 619, 637 (2002).
106 Id.
107

id.

log

ld.

1o9Wold, supranote 97, at 75.
1o

Id.at 76.

Id.
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2006 and, thereafter, will not authorize such whaling while progress is being
made in negotiations within the International Whaling Commission on the
Revised Management Scheme.' ,,112 The amended reservation further stated
that "under no circumstances will whaling for commercial purposes be
authorized in Iceland without a sound scientific basis and an effective
management and enforcement scheme.""' 3 The IWC voted and determined it
again had competence to address the issue of Iceland's membership." 4 In
contrast to its earlier decision that Iceland was a non-voting observer, the IWC
switched course and the chair ruled Iceland had the right to vote." 5 A
challenge to this ruling failed in an eighteen to eighteen vote, effectively
granting Iceland membership again in the IWC. 6
The feelings of the Icelandic people are divided on the issue of resuming
whaling. Most Icelanders support the resumption of whaling, a pursuit with
long traditions in the country; whaling is also advocated as a means to protect
the livelihood of Icelandic fishermen whose catches may be threatened by a
resurgent whale population. On the other side of the fence, environmental and
animal rights activists, as well as whale-watching tour operators are worried
that the return to whaling will detract from Iceland's burgeoning eco-tourism
industry. The IWC must face this current crisis in Iceland and determine how
to handle the situation if Iceland resumes commercial whaling in just a few
years.
III. LEGAL ANALYSIS: SUBSISTENCE EXEMPTION TO THE
COMMERCIAL WHALING MORATORIUM

One avenue a country might pursue to continue whaling despite the
moratorium can be found in the aboriginal subsistence whaling exemption. As
the Ninth Circuit recognized in deciding whether the Makah's proposal to
resume whaling violated the National Environmental Policy Act (NEPA), "The
IWC included an exception to the ban 'when meat and products of such whales

Id. (quoting Letter from Ministry for Foreign Affairs of Iceland to Department of State of
the United States (Oct. 9, 2002)).
"1 Final Press Release from the International Whaling Commission's Special Meeting in
112

Cambridge, UK 2002, athttp://www.iwcoffice.org/meetings/specmeeting20
May 5, 2004).
")
1
116

Wold, supra note 97, at 76.
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.htm (last updated

Id. at 76-77.
Id at 77; cf. John Barlow Weiner, InternationalLegal Developments in Review: 2002

PublicInternationalLaw, 37 INT'L LAW. 575, 583-84 (2003).
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are to be used exclusively for local consumption by the aborigines.' ,,17 While
the original purpose of the subsistence exemption to the whaling ban
recognized the need to allow societies who depended on whales for food to
continue whaling, the exemption now includes whaling for communities
interested in reconnecting with their cultural heritage.'l
Iceland may have a valid argument for whaling as a strong part of its
cultural survival. "9 A country's economic situation constitutes a large part of
its culture. If allowed to restart whaling, Iceland's economy could grow to
depend on its ability to continue whaling. In addition, Iceland could argue that
the International Covenant on Economic, Social, and Cultural Rights ensures
every country's right to preserve their economic and cultural heritage, and this
includes Iceland's right to whaling as an economic and cultural means of
survival. 12 The IWC might approach the current crisis of Iceland's threat to
resume commercial whaling by allowing them to fit within this subsistence
exemption.
A. Origin of the Subsistence Exemption
In general terms, subsistence is "a set of culturally established responsibilities, rights, and obligations that affect every man, woman, and child each
day."' 12' The term "subsistence" is directly related to material and economic
circumstances or to various nonmaterial social relationships and cultural
norms. 22 The IWC recognizes subsistence whaling, the catching of whales by
indigenous people for local consumption, as qualitatively different from
commercial whaling and does not prohibit it.123 This exemption is available

117Metcalf v. Daley, 214 F.3d 1135, 1139 (9th Cir. 2000) (quoting paragraph 2 of the
Schedule to the Whaling Convention, supra note 11, 62 Stat. at 1723). This case involved
whether or not the Makah's proposal to resume whaling violated the National Environmental
Policy Act (NEPA).
"8 See infra text accompanying notes 132-54 (discussing the broadened cultural subsistence
whaling exemption given to the Makahs).
"' See infra text accompanying notes 162-86 (analyzing whaling as a part of Iceland's

culture).
120 See infra text accompanying notes 155-59 (examining the provisions of the International
Covenant on Economic, Social, and Cultural Rights).
121 Milton M. R. Freeman, Is Money the Root ofthe Problem?:CulturalConflicts in the IWC,
in TOWARD A SUSTAINABLE WHALING REGIME 123, 127 (Robert L. Friedheim ed., 2001).
122 Id.

123A.W. Harris, Making the Case for Collective Rights: Indigenous Claims to Stocks of
Marine Living Resources, 15 GEO. INT'LENVTL. L. REV. 379, 380-81 (2003).
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only to countries who petition the IWC on behalf of native peoples with an
expressed desire to hunt specific species.'24 A numerical quota for a particular
stock is assigned to a particular aboriginal people residing in the relevant
geographical area. 25
Whaling for subsistence dates back thousands of years to people of the
Arctic and sub-Arctic regions who traditionally relied on whales and marine
mammals for food and other products.'26 "People living in these cold water
regions naturally base their economies and diets heavily upon these largebodied marine resources, and have done so since the beginning of human
occupation in the region. '' 121 In recognition of this history, the ICRW
incorporated an exception for aboriginal subsistence whaling from whaling
bans. 28 In 1982, the year the resolution containing the moratorium on
commercial whaling passed, the IWC also passed an additional resolution
preserving the rights and "needs of aboriginal people who are
dependent upon
29
whales for nutritional, subsistence and cultural purposes."'
Under the IWC, the key distinction between commercial whaling and
subsistence whaling is that the former is conducted for profit, while the latter
is conducted for survival and cultural purposes. 3 The basis for this distinction is a belief that "aboriginal whalers do not engage in monetized economic
exchange, or... that the commoditization ofthe whale is not part of aboriginal
subsistence whaling."'' This distinction creates difficulties in determining
who qualifies for the subsistence exception since survival could incorporate
both nutritional and economic needs. A group may need to continue whaling
to ensure economic survival, but whaling for profit is considered commercial
and falls under the ban.
Iceland may be able to successfully argue that it needs whaling for
economic reasons which constitute a large part of its cultural survival.
However, the aboriginal subsistence exception has been very narrowly granted
Id at 381.
.25John K. Setear, Can Legalization Last?: Whaling and the Durability of National
124

(Executive) Discretion,44 VA. J.INT'L L. 711, 729 (2004).
26 Brian Trevor Hodges, The CrackingFagadeofthe InternationalWhalingCommission as
an Institution of InternationalLaw: Norwegian Small-Type Whaling and the Aboriginal
SubsistenceExemption, 15 J. ENVTL. L. & LUNG. 295, 303 (2000).
.27Milton Freeman, Why Whale? Do Ecology and Common Sense Provide Any Answers?,

in WHALES

AND

ETrhCS, supra note 28, at 39, 40.

Id.
29 Harris, supra note 123, at 381.
"0 Hodges, supra note 126, at 304.
131 Freeman, supra note 121, at
127.
128
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to people who could show both cultural and nutritional subsistence needs.' 32
A closer look at the Makah tribe in the United States illustrates the expansion
of the subsistence exemption to include economic needs, which in turn
broadened conditions necessary to receive the subsistence exception, and the
obstacles a country such as Iceland would face in attempting to obtain a similar
exemption.
B. The Makah Tribe and the Current Broadened Scope of the Subsistence
Exemption
Based on their geography and history, the Makah of Washington State's
Pacific Coast successfully advanced a cultural argument for allowing whaling
by their tribe.133 The Makah Nation occupies a small tract of forests and
beaches with little intrinsic economic value, but that borders productive ocean
fisheries.' 34 The Makah ritually hunted the gray whale for over two thousand
years. 13

The hunt composed an integral part of both the religious and cultural
practices of the tribe. Although subsisting on a variety of marine mammals,
fish, and shellfish, the Makah traditionally relied most on halibut and whale for
the tribe's diet and trading with neighboring peoples.' 36 The whale itself is
revered in Makah tradition.' 37 Due to the grave danger inherent in whaling, it
was only undertaken by members of a ceremonial society that "placed
extraordinary spiritual and physical demands on its initiates."' Whaling
skills were passed from generation to generation. 3 9 For example, the right to
throw a harpoon was earned through a combination of inheritance and a fouryear ritual spirit quest. 4 The Makah used every part of the whale: "the meat
for food, the blubber for oil, ribs for seal clubs, rattles from baleen, and the
bone for household utensils, hair combs, and other tools."''
132 Hodges, supra note 126, at 304.
133 Russel Lawrence Barsh, Food Security, FoodHegemony, and CharismaticAnimals, in

TOWARD A SUSTAINABLE WHALING REGIME, supranote 121, at 147, 166.
134 Id. at 165-66.
' ROBERT M. PERCIVAL ET AL., ENVIRONMENTAL REGULATION: LAW, SCIENCE, AND POLICY
22 (Erwin Chemerinsky et al. eds., 4th ed. 2003).
136 Barsh, supra note 133, at 166.
137 PERCIVAL, supra note 135, at 22.
138 Barsh, supra note 133, at 166.
139 PERCIVAL, supranote 135, at 22.
"4 Barsh, supra note 133, at 166.
141 PERCIVAL, supranote 135, at 22.
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The Makah stopped hunting gray whales in the 1920s when commercial
whaling almost drove the species to extinction. 14 2 The gray whale population
increased, in part due to Makah's pause in whaling and the subsequent 1986
moratorium on commercial whaling.'43 In recent years the tribe sought to start
hunting the gray whale again as a means of reviving tribal customs and
revitalizing tribal spirit.'" The Makah sought a waiver from the 1WC to hunt
up to four gray whales a year in their traditional manner, appealing to the
4'
aboriginal subsistence exception to the moratorium on commercial 41whaling.
6
meat.'
the
sell
to
not
To help secure support, the Makah promised
The IWC granted permission to the Makah to hunt up to four gray whales
under this provision. 147 The Makah were granted the exemption because they
could show a nutritional dependence on whale meat, that the hunt for the
whales ought to be rightly understood as an attempt to achieve and maintain
a subsistence standard of living, and finally, that the whaling tradition was a
significant component of the Makah culture. 148 "Whaling contributes to the
following attributes of [the Makah] culture: the observance of religious
symbolism; the maintenance of heads of household as family providers; and
the distribution of scarce goods communally, rather than competitively."'4 9 In
1999, a group 15
of
Makah killed a thirty-four ton gray whale in their traditional
0
tribal manner.
However, in the spring of 2002, the Makah council slashed funding for the
hunts and dissolved their whaling commission.51 The only explanation given
was that whaling itself was not currently a priority. 5 2 Perhaps the answer to
the end of Makah whaling is that the whale was no longer as large a part of

142 Id.; see also Metcalfv. Daley,

214 F.3d 1135, 1137 (9th Cir. 2000) (stating that "the Tribe

suspended whale hunting for seventy years, notwithstanding the important cultural role this
practice played in their community").
143 PERCIVAL, supra note 135, at 22.
14 Id. at 22-23.
141

Id. at 23.

146 Id.

"' Id. The IWC based its grant on the "well-documented history of [Makah] dependency on
the gray whale, and that a return to whaling could benefit the Tribe." Metcalf,214 F.3d at 1139.
14' Harris, supra note 123, at 388. However, the Makah's genuine nutritional dependence
on whale meat is questionable since they had not eaten whale meat in the seventy years prior to
this movement to revive tribal customs and spirits. See PERCIVAL, supra note 134, at 23.
149 Harris, supra note 123, at 388.
15oPERCIVAL, supra note 135, at 23.
151 Id.
152

Id.
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their culture that they had argued. When viewed from a global perspective, the
Makahs are citizens ofa wealthy, food-exporting country, thus making whaling
not a nutritional issue. 15 3 The Makah were granted the subsistence exemption
based upon the persistent image of their tribe as a strong and special people
that had once been whalers. 54 In this situation, the Makahs successfully
argued that subsistence meant more than the fulfillment of a basic nutritional
or even solely economic need. The subsistence exemption, in the case of the
Makah tribe, broadened to include sustaining a people's culture. Iceland may
be able to use this same type of argument to fit itself within a broadened
cultural subsistence exemption to whaling.155
C. InternationalCovenant on Economic, Social, and CulturalRights
In addition to their argument that the subsistence exception to the ban on
commercial whaling should include cultural needs, the Icelandic people may
argue that their commercial right to whaling falls under the protection of
cultural norms guaranteed by the International Covenant on Economic, Social,
and Cultural Rights.
"The United Nations Economic and Social Council, heading the Commission on Human Rights," aided in the creation of "the first basic human rights
'
The 1966
document dedicated to ensuring the preservation of cultures."156
International Covenant on Economic, Social, and Cultural Rights (ICESCR)' 57
declares, "All peoples have the right of self-determination. By virtue of that
right they freely determine their political status and freely pursue their

113Barsh, supra note 133, at 166.
154Id.
155 See

Metcalf, 214 F.3d at 1139 (stating that allowing the Makah to whale could set a
precedent for other tribes who had also expressed an interest in whaling).
156 Rupa Gupta, Note, IndigenousPeoplesandtheInternationalEnvironmentalCommunity:
Accommodating Claims Through a Cooperative Legal Process,74 N.Y.U. L. REv. 1741, 1773
(1999).
"' The ICESCR was opened for signature on December 19, 1966. International Covenant
on Economic, Social, and Cultural Rights, openedfor signature Dec. 19, 1966, 993 U.N.T.S.
3 [hereinafter ICESCR]. To date, there are 66 signatories and 151 parties to the ICESCR. 1
TREATY SECTION, U.N. OFFICE OF LEGALAFFAIRS, InternationalCovenant on Economic, Social,
and CulturalRights, in MULTILATERAL TREATIES DEPOSITED WITH THE SECRETARY-GENERAL,

ch. 4(4), http://untreaty.un.org/ENGLISH/bible/englishintemetbible/partI/chapterIV/treaty6.asp
(last updated June 23, 2005). Iceland signed the ICESCR on December 30, 1968; it ratified the
Covenant on August 22, 1979. Id
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economic, social, and cultural development."' 58 The ICESCR continues to
state that, "All peoples may, for their own ends, freely dispose of their natural
wealth and resources without prejudice to any obligations arising out of
international economic cooperation, based upon the principle of mutual
benefit, and international law. In no case may a people be deprived of its own
means of subsistence."' 59 This statement emphasizes the importance, if not the
sanctity, of cultural norms.
Under the ICESCR, Iceland could argue that the subsistence exemption
should be broadened to allow countries to pursue whaling if whaling
constitutes a part of their economic, social, or cultural needs. The ICESCR
itself uses the word "subsistence" to describe how a country chooses to dispose
of its natural wealth and resources. 6 ' Even conceding the non-binding
character of this declaration, it could still be considered an indicator of
customary international law.' 6 ' The IWC should begin considering the rights
recognized in this document when deciding whether a country fits within the
subsistence exemption. Cultural needs should become a part of what is
protected by the IWC.
Would Iceland fit within a broadened cultural subsistence exemption? The
nation of Iceland is surrounded by the sea, and this point is reflected in the
popular consciousness of the whaling issue, which has become a matter of
national pride.'62 "In a recent Gallup poll, more than eighty percent of
Iceland's population was in favor of reestablishing whaling."' 63 Icelanders
claim they have a right to hunt whales as part of their national identity. 164 The
country has been whaling and eating whale meat since the 1400s.' 65 If the
IWC adopts a broadened subsistence exemption to include countries in which
whaling constitutes a large part of their culture, Iceland may be able to
peacefully resume commercial whaling and end the current crisis.
The Makah tribe successfully began the broadening of the subsistence
whaling exemption by proving to the IWC that whaling constituted a

' ICESCR, supra note 157, art. 1(1), 993 U.N.T.S. at 5.
159 Id. art. 1(2), 993 U.N.T.S. at 5.
160 Id.

"6' Harris, supra note 123, at 383.
162 STOETr, supra note 48, at 80.
163 Kristin Kovner & Emily Flynn, The Battle Isn't Over, NEWSWEEK, July 14, 2003, at 43,
available at 2003 WL 10696478.

164 STOETT, supra note 48, at 80.
165 The Hunt Is On: Iceland Returns to

READER CORP., Oct. 24, 2003, at 1.

Whaling Amid a Sea of Controversy, WEEKLY
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significant part of the culture of the tribe. 166 The Makah were granted the
exemption in large part because they could show (1) "a genuine nutritional
dependence on the meat from whales," (2) that "the hunt for whales ought to
rightly be understood as an attempt to achieve and maintain a subsistence
standard of living," and (3) that the whaling tradition was a significant
component of the Makah culture. 7 Iceland may be able to make similar
arguments in each of these categories with supplemental strength from the
ICESCR. First, Icelanders are in an isolated setting where the majority of their
food is imported from around the globe. Iceland, along with Canada, Denmark
(Greenland and the Faroe Islands), Norway, Sweden, Finland, the Russian
Federation, and Alaska make up the 3.74 million people living in "the
Arctic."' 68 "About nine percent of those Artic peoples are ethnically and
culturally indigenous."' 69 As a consequence of its location, distinctive cultures
and forms of meaningful social existence have come to depend on utilizing
renewable resources found in the expansive northern region. 7 ° "In the
Arctic... despite ice-covered sea for much of the year, the valuable resources,
representing the real wealth of the region, are the living marine resources."''
If the Icelandic people were allowed to hunt the whales in their waters, they
could depend on the whale meat instead of the outside world. The Makah tribe
lives in a small comer of Washington state surrounded by unproductive land
72
on all sides except for one side that borders food-filled ocean waters.
Similarly, Icelanders may be able to argue that they need the whale meat for
capability and
nutritional reasons as their homeland has minimal agricultural
73
its coastal waters lie along polar cetacean migration routes.
Second, restarting whaling in Iceland could be understood as an attempt to
maintain a subsistence standard of living. Fish products make up seventy
percent of Iceland's exports of goods.'74 Whales consume large amounts of
these fish which the Icelanders need for economic survival. Whale meat itself
166See supra text accompanying notes 132-54 (examining the success of the cultural

argument made to the IWC by the Makah tribe).
167 Harris, supra note 123, at 388.
161Sarah R. Hamilton, Note, Toxic Contaminationof the Arctic: Thinking Globally and
Acting Locally to Protect Arctic Ecosystems andPeople, 15 COLO. J. INT'L ENVTL. L. & POL'Y
71, 74 (2004).
169 Id.
"oFreeman, supra note 127, at 39.
171 Id.
72 Barsh, supra note 133, at 166.
173Id. at 165-66.
174Whaling: A Bloody War, ECONOMIST, Jan. 3, 2004, 2004 WLNR 6415358.
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could also aid in Iceland's economic life by remaining a staple in the Icelandic
diet. "In wintertime, we keep the blubber in sour milk for some months, and
then eat it and it tastes delicious," says Jon Gunnarsson, head of Iceland's
Ocean Harvest, a grassroots pro-whaling organization. 5
Article 11 of the ICESCR also supports the subsistence standard of living
argument in that it commits state parties to "improve methods of production,
conservation and distribution of food" with a view towards achieving "the
most efficient development and utilization of natural resources" and "to ensure
an equitable distribution of world food supplies in relation to need."' 76
Iceland's Minister of Fisheries, Arni Mathiesen, believes "there is an
abundance ofminkes in the North Atlantic and there is in no way any argument
'
against whaling from an endangered species point of view."177
"Scientific
Iceland."'' 78
around
living
minkes
43,000
some
are
there
surveys suggest
Mathiesen argues that "people should understand that [Icelanders] live in this
environment and are trying to utilize it sustainably."' 179 Resuming whaling in
Iceland would allow the Icelanders to utilize the natural resources of the
surrounding whales and continue to export fish, perhaps in a greater quantity,
if there were fewer whales consuming them.
Third, Iceland has the following two strong arguments to show that whaling
is a significant part of its culture: (1) whaling is a historical link to their
seafaring past and (2) whale meat itself is an important aspect of its culture. 8 '
In sum, Iceland's "Viking ancestors were whalers and the meat remains a
traditional staple."''
This argument for protecting historical 8and
cultural
2
norms falls squarely under the rights protected by the ICESCR.1
"7Kovner & Flynn, supra note 163, at 43.
176 ICESCR, supra note 157, art. 11, 993 U.N.T.S. at 7.
171Colin Woodard, Can Whaling Be Sustainable?,Mar. 1,2004, at 10, 2004 WL 65611592.
178

Id.

179

Id.

1"0 See generally Joel Richard Paul, CulturalResistance to Global Governance, 22 MICH. J.

INT'LL. 1,63-64 (2000) (describing similar arguments made by the pro-whaling nations ofJapan
and Norway). However, it should be noted that current whaling in Japan and Norway would

likely be unaffected by a broadened cultural subsistence exemption. Japan presently continues
to whale under the scientific research exemption while Norway conducts commercial whaling
in open defiance to the IWC. D'Amato & Chopra, supra note 29, at 54-57 (discussing the

whaling practices of Japan after the IWC moratorium on commercial whaling); David C. Caron,
CurrentDevelopment: The InternationalWhaling Commission and the North Atlantic Marine
Mammal Commission: The InstitutionalRisks of Coercion in Consensual Structures,89 AM. J.

INT'L. L. 154 (1995) (discussing Norway's opposition to the commercial whaling ban).
18,

Kovner & Flynn, supra note 163, at 43.

182 See supra text accompanying notes 155-60 (stating the rights protected under the
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While there are several arguments for why commercial whaling in Iceland
should fall within a broadened cultural subsistence exemption, there remain
several other requirements of the traditional subsistence exception which
Iceland might not meet. For example, the "aboriginal" requirement might
prevent Iceland from falling within the subsistence requirement. The term has
never been defined by the IWC. Aboriginal generally means "being the first
of its kind present in a region" or "the original inhabitants of a country."' 83
However, due to the isolated geography of the island of Iceland, it should not
be hard for modem Icelanders to trace their roots back to the first settlers on
the land. Thus, Iceland may meet the aboriginal requirement.
In addition, Iceland proposes to use modem whaling methods which may

indicate to the IWC that Iceland intends to engage solely in whaling for profit
and not as a means of subsistence." 4 Iceland also has a small domestic market
for the large amount of whale meat obtained in a hunt.'85 Iceland "is closely
following ongoing negotiations between Japan and Norway regarding the
imports of whale products."'8 6 These negotiations clearly indicate Iceland is
concerned about commercial profit.
Another argument against Iceland obtaining the subsistence exception
entails the country's lack of whaling for nearly twenty years. This break in
continuity may arguably signify that the Icelandic people do not have a
subsistence or nutritional need for whales. The country's physical and
economic survival did not depend on whaling for two decades. The Makah
had not hunted whales for seventy years beginning in 1920, despite being
granted an aboriginal subsistence exception in 1946.' Furthermore, the IWC
has been willing to grant aboriginal exemptions to some populations, such as
St. Vincent and the Grenadines, that were unable to demonstrate any whaling
traditions that extend further back in time than the early twentieth century. 88

International Covenant on Economic, Social, and Cultural Rights).
183 WEBSTER'S DICTIONARY 6 (11 th ed. 1987).
'

Dr. William Bradford, Fifth Annual Tribal Sovereignty Symposium: "Save the Whales"

v. Save the Makah: FindingNegotiated Solutions to Ethnodevelopmental Disputes in the New
InternationalEconomic Order, 13 ST. THOMAS L. REv. 155, 192 (2000) (describing the use of

modem whaling methods as one of the reasons the Makah tribe first failed to obtain the IWC
subsistence exception).
185 IcelandEagerto Export Whale Meat to Japan,JuiPREss ENGLISHNEWS SERV., Feb. 11,

2004, 2004 WL 56394140.
186 Id.
"' Metcalfv. Daley, 214 F.3d 1135, 1137 (9th Cir. 2000).
'8' Harris, supranote 123, at 389-90.
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Whaling in Iceland dates back to the twelfth century which makes it a strong
part of the development of Iceland's national identity.
If the IWC decided to address the current Iceland whaling crisis by
broadening the subsistence exemption to include cultural preservation, it will
be faced with weighing the importance of traditional characteristics of
subsistence whaling communities. Iceland will likely be able to overcome the
inconsistencies by focusing on the history and current status of whaling as a
part of Icelandic culture. "The cultural component of aboriginal subsistence
whaling is perhaps the most critical."'' 8 9 The IWC paid attention to the Makahs
when they based their argument on cultural authenticity,' 9 and perhaps they
would pay the same amount of attention if Iceland put forth a similar cultural
line of reasoning for the resumption of whaling.
D. The Modern Culture of Iceland-Whale-Watching?
The IWC may decide to handle Iceland's recent decision to rejoin the
commission and resume commercial whaling by broadening the subsistence
exemption to include nations who whale as an integral part of their culture. If
this broadened exception is adopted, Iceland possesses several strong
arguments for why its country should fall under the exemption and be allowed
to continue whaling. However, there remains one strong argument that Iceland
may not be able to overcome: that whale-watching comprises a larger part of
its modem culture than whaling.
The economic success of whale-watching reflects a startling change in the
benefits a country might obtain from ceasing to kill whales in favor of
observing them. In 1994, whale-watching tourism across the globe was
increasing at a rate of forty-nine percent per year and generated over four
hundred million dollars in revenue annually.' 9' Today, [i]t is already
generating a staggering $1 billion per year globally."' 92 Greenpeace, one of the
most prominent anti-whaling supporters, points out

119Id. at 387.
190Barsh, supranote 133, at 169.
'9'William C. Burns, The International Whaling Commission and the Regulation of the
Consumptive and Non-Consumptive Uses of Small Cetaceans: The Critical Agenda for the
1990s, 13 WIS. INT'LLJ. 105, 121 (1994).
'92 Greenpeace, Whale Watching - The Future?, http://archive.greenpeace.org/whales/

iceland/WhaleWatching.htm (last visited June 25, 2005).
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One of the ironies of the fight to end commercial whaling is that
over the past decade whale watching has shown the potential to
become far more profitable than whaling ever was...
Whale watching takes advantage of the fact that most whales
are migratory, moving around the oceans at different times of the
year to breed [and] feed. Much of this migration takes place in
coastal waters, where large whale pods can often be clearly seen,
either from small boats or from the shore.
The advantages of this kind of eco-tourism are many; if
conducted properly it is benign; it can be very profitable; it
provides a resource for genuine cetacean research; and it
promotes an appreciation of the marine environment and
conservation issues among a wider public.
World-wide, an estimated nine million people go whale
watching every year in 87 countries. This number has increased
on average by 12% annually since 1991, and looks set to rise.' 93
According to the Whale and Dolphin Conservation Society
Over the same period total revenue [derived from whale watching] has increased at an annual average rate of 18.6%. 34 of the
40 member countries (85%) of the International Whaling
Commission (IWC) now have a domestic whale watching
industry ... Some 7,731,885 people a year currently go whale
watching in IWC countries ... In fact, most whale watching

(86%) worldwide occurs within IWC member countries....
Iceland's average annual growth rate in whale-watching of
250.9% since the mid 1990s is one of the highest in the world.
Whale watching is now worth more to Iceland's economy that its
whaling industry ever was.' 94
Such statistics reflect a change in the IWC from regulating whale killing to
promoting whale preservation. If the IWC ever expanded the subsistence
exception to include a cultural exemption, it would be hard for any country that

193

Id.

'9' Whale and Dolphin Conservation Society, There Are Benign Alternatives to Whaling,
http://www.wdcs.org/dan/publishing.nsf/allweb/F3FB05626775072880256F35004AOD3F (last
visited June 25, 2005).

GA. J. INT'L & COMP. L.

[Vol. 33:655

profited so much from whale-watching to claim a cultural exception to the
whaling moratorium. A country whose culture benefited mainly from whale
watching could not argue successfully that its culture needed to hunt those
same whales for subsistence.
The growth of the whale-watching business provides a strong argument
against Iceland's resumption of commercial whaling. Whale watching now
provides new jobs and revenue for local communities around the island and
also for the economy of Iceland in general. The resumption of commercial
whaling would only create around a hundred new jobs, 9 ' while it would
destroy several hundred in the whale-watching sector. "The direct value of
whale-watching is estimated at eight million dollars. This ... including costs
for such items as air travel, bus transport, car hire, lodging, dining, gasoline,
whale watching excursions and souvenirs.' 96 Adding indirect revenue "brings
the total revenue of whale watching in Iceland to thirteen million dollars." '97
In addition, the direct value of the growing whale watching industry in Iceland
is already "more than half the value that the commercial whaling industry
contributed to the Icelandic economy from 1950 to 1980, when whaling was
at its peak."'9 8 Whale watching enhances Iceland's reputation as a nature
destination while commercial whaling would tarnish it. 9 9 "According to the
visitor survey from the Icelandic Tourist Board in 2001, over eighty percent of
all tourists decide[d] to travel to Iceland to enjoy nature. Another visitor
survey indicates that seventy percent of tourists would condemn Iceland's
whaling activities" and forty percent would not return to Iceland if it resumes
whaling.200
Clearly the value of whale watching to the Icelandic economy means that
whale watching needs to be taken into serious consideration by the government. "However, many politicians are not willing to consider the value of
whale-watching when arguing for [the] resumption of whaling."20 ' It is not yet
foreseeable how a return to commercial whaling in Iceland will affect the
future of whale-watching. But it is very unlikely that whaling and whale-

',' David G. Victor, Whale Sausage: Why the Whaling Regime Does Not Need to Be Fixed,
in ToWARD A SUSTAINABLE WHALING REGIME, supra note 121, at 292, 298.
196 Asbjom Bjorgvinsson, Whale- Watching Takes Off in Iceland,EARTH ISLAND J., Sept. 22,
2002, at 10.
197 Id.

198Id.
199 See
200 Id.
201

id.

Bjorgvinsson, supra note 196.

2005]

A BROADENED CULTURAL EXEMPTION FOR ICELAND?

681

watching can coexist, especially when one considers that the species being
hunted is the same one that visitors long to see approach their boat.
E. Recent Actions by the IWC Regarding Whale- Watching
Despite the presence of the International Covenant on Economic, Social,
and Cultural Rights, it appears that the IWC is not headed in the direction of
creating a cultural exemption to the whaling moratorium that would allow the
people of Iceland to resume commercial whaling. Instead, the IWC is shifting
its focus to the conservation of whales, which may include future encouragement of activities such as whale-watching. In the annual meeting of the
International Whaling Commission on June 16, 2003, in Berlin, Germany, the
IWC agreed for the first time to establish a conservation committee to advise
the IWC on potential threats to marine mammals from pollution, sonar gear,
ships, and global warming.2 2 The proposal, referred to as the "Berlin
Initiative," was led by twelve anti-whaling European countries, plus Kenya,
Brazil, the United States, Australia, and New Zealand; 213 it was agreed to in a
twenty-five to twenty vote, with one abstention.2 4 Iceland, Norway, and Japan
angrily opposed the new committee as being outside of the IWC's historic role
of regulating commercial and scientific whaling. 2 5 This proposal illustrates
the difficulty in ending the whaling moratorium or even expanding the ban's
exemptions under the current structure of the IWC and its whaling regulations.
Despite this difficulty, the pro-whaling nations continue to press for the
moratorium to be lifted. In the most recent meeting of the International
Whaling Commission in July 2004 in Sorrento, Italy, Japan led the bloc of prowhaling nations in establishing a process to agree upon a Revised Management
Scheme to set catch limits.' 6 This process may be the first step towards
eliminating the 1986 ban.20 7 However, the pro-whaling nations lost the battle
to have this plan voted on in the 2005 meeting in South Korea. 208 The anti-
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whaling nations, led by New Zealand and Australia, agreed only to orient
future discussion around rules for the international management of whales and
were victorious in dropping the 2005 deadline. 9 The 2004 meeting
highlighted the deep division between the IWC members on whether
commercial whaling should be resumed. The moratorium and its current
exemptions are no longer sufficient to manage the desires of pro-whaling
nations.
IV.

CONCLUSION

Since the institution of the whaling moratorium, pro-whaling nations have
either struggled to fit within its exemptions or openly defied its authority. The
IWC has faced one challenge after another in handling the emotional topic of
the regulation of whaling. The current situation with Iceland exemplifies the
problems of the past and the likely problems that will continue in the future if
there are no changes to the whaling laws.
One option for the IWC to consider is the broadening of the subsistence
exemption to include countries in which whaling composes a large portion of
the culture. Arguably this broadening already began with the Makah Tribe's
success in obtaining an exemption based on cultural need for whaling. In
addition, the International Covenant on Economic, Social, and Cultural Rights
ensures each nation the right to use their natural resources as they choose.
Iceland may be able to make a case for why it should fit under a broadened
cultural exemption; the ancestors of the Icelandic people were whalers and it
remains a strong part of their national identity.
However, even if the IWC implements a broader exception to the whaling
ban for cultural reasons, Iceland might not overcome the fact that whale
watching composes such a large part of the modem culture of its country. The
Icelandic economy currently makes more money from whale-watching tourism
than it ever did from commercial whaling. In addition, the IWC appears to
favor conservation efforts like whale-watching instead of increasing the ways
in which pro-whaling nations may resume hunting whales.
Iceland will likely resume commercial whaling in 2006 in defiance of the
IWC ban. In order to resolve this crisis, the IWC needs to reevaluate the
modem necessities of whaling nations, the preservation goals of anti-whaling
nations, the growth rate of the different species of whales, and the continuing
existence of the whaling moratorium itself. The current exemptions do not
209
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serve the needs ofthe varying parties involved and will only continue to result
in controversy and confusion.

